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BEWARE!!

the proper use of this material.

This handout is intended to highiight the major new POA specific laws (from the 82™ Texas Legisiative Session) and their effective
dates for attorneys representing and creating POAs, managers of POAs and directors of POAs. It is not comprehensive, Not ALL
new laws that may impact POAs are included and for brevity, bracketed iaws, most exceptions and details are omitied. Subject
matter and descriptions are intentionally brief to provide a quick checklist of “to dos”, “need to knows” and deadiines. It is not
intended to repiace the advice of competent legal counsel or to address a particular situation. Legal knowledge may be reguired for

» POA = Property Owners Association = C = Condos » SF = Single Family (all POAs that are not condos)

ensure compliance for new projects.

{HB 2761)

TEX. PROP.
PROP. EFF.
CODE
SUBJECT (BILL No.) | TYPE | DATE
~ PROPERTY USE ~
Rain Barrel Rules ~ Review existing POA dedicatory instruments and POA's geographics {e.g. location
of condo units, size of lots, setbacks, elc.) to determine need for rules. Absent any existing
restrictions/rules, owners may have absolute right to install any number, anywhere. ?Sg@;ggﬁ‘” SFaC | 9/1/11
Solar Panel Rules — Review existing POA dedicatory instruments and POA’s geographics {e.g. iocation
of condo units, size of iots, setbacks, ett.) to determine need for rules. ?sgzégg SF&C | 6/17/11
Storm_Shingles — Owners absolute right to install, so long as they “resemble” other authorized
shingles in the subdivision and “match the aesthefics” of the surrounding property. ?2323-2;)1 SF&C | 6/17/11
H
Flag Rules — Review existing POA dedicatory instruments and POA’s geographics {e.g. location of
condo units, size of iots, setbacks, etc.) to determine need for rules, Unless POA has rules that comply
with the new faw, POA may not be able to dictate any aspect of newly permitted flags. ?ggzz.g;l} SF&C | 617/
)
Religious Display Rules — Review existing POA dedicatory instruments and POA’s geographics {e.g.
location of condo units, size of iots, setbacks, etc.) to determine need for rules. ?222-2;8} SFRC | 617711
HE 1278
~ ELECTIONS, MEETINGS & DIRECTORS ~
Open Board Meetings - REQUIRED, induding notice to owners (except certain matters allowed for
N - §20%.0051 SF 17i/12
executive sessions and other forums). {HB 2761)
Meeting Rotice — 10 to 60 day notice of owner meetings REQUIRED. ?ﬁgsz.ggs)s SF 1if1z
1
Recount Procedures — Owners may demand election recount by statutorily aliowed tabulators, ?ﬁgzggs)? SF iz
L
§209.0058
No Secret Ballots — Ballots MUST be in writing and signed (electronic votes allowed}. (SB 472 and SF o/1/11
KB 2761)
5209.0055(2)
Owner Voting Rights ~ CANNOT be suspended. (57% 4)72 & HB SF 9/1/11
2761
. . R . §20%.00551 &
Director Quaiifications — Most owner director qualifications VOID (except no felons or crimes of | 5206.00592
moral turpitude). (5B 472 & HB SF 9/1/12
2761)
Developer Director Transition - Bxsting developer board composition (developer to owner)| -
reviewed to ensure compliance. Review conirol turnover provisions in form project documents to §208.00591 (c) oF 112

Page 1 of 2

This list Is completely arbitrary on behalf of the author and does not inciude compiete references to all new laws. Careful review of the new laws is mandatory, All

rights reserved. © 2011. Roy D. Mailey, Butler|Hailey, Houston, Texas (713) 780-4135, e- rhailey@butiernaliey.com.




TEX., PROP.

PROP. EFF.
CODE
SUBJIECT (S1LLNo,) | TYPE | DATE
§205.00593
Electronic & Absentee Ballots ~ Allowed (5B 472)
Eiectromnic & Ansentee Baltots owed, §209.60592 oF 9/1/11
(HB 2761)
Director Appointment — NO appointment to expired terms. {géggz.gg?? SF 1112
. ) o §209.00594
Election Yote Tabulators — Candidates and their kin PROHIBITED; access to baliots RESTRICTED. | 155472 & HB oF 9/1/11
2761)
Aneual Meetings & Elections — Annual meetings REQUIRED; otherwise owners right to call election
5 §209.014 & 112
meeting. {HB 2761)
~ POA RECORDS & DOCUMENTS ~
Recording Reguirement — All POA dedicatory instruments MUST be filed of record or = “no effect”. ?ﬁglgﬂﬁ) SF&C | 112
1821
Website Posting - All dedicatory instruments MUST be filed on POA or management company’s POA
- - o §207.006 SF 111712
publicly accessible website, if any. (HB 1821}
Declaration Amendment — Only 67% owner approval required if higher % required in dedaration. §209.$§;1 $F 9/1/11
: (5B 4
Open Records — MUST adopt and file of record an open records poficy (inciudes records production, §209.005(1) o i
review and copying), otherwise NO charges allowed; P court remedies for owners denied access. (B 2761) 1
Records Retention Policy — POAs consisting of 15 lots or larger MUST adopt {(and file of record). ?zoa.eesgm) sk /112
HB 2761
~ ASSESSMENTS, COLLECTIONS, LTIENS, FORECLOSURE & VIOLATIONS ~
Military Notice ~ REQUIRED for certain enforcement actions. ?ﬁgﬂ-ﬂﬂﬁgb) SF 1/1/12
1127
Payment Plan Guidelines — POAs consisting of 15 lots or larger MUST be adopted and filed of | §208.0062(a) (k)
record. ‘ {HE 1228 and sF i1z
HB 18231)
Application of Pavments - Owner payments MUST be applied in accordance with statutory §709.0063
—— . SF Y112
application. (HE1228) Iy
Third Party Collections ~ 30 day certified notice prior to turnover REQUIRED: owner not liable for
fees under contingency agreements, ?sggl.ggg?(b),{c) sk i1z
Copy Charge Foreclesure ~ No foreclosure of debt consisting solely of fees charged for obtaining
copies of POA records. ;éﬁg‘-?z-gg?g& sF 112
Junior Lienholder Notice — 60 day certified notice & opportunity to cure REQUIRED. %209.0091 SF Y1z
HE 1228)
Judicial Foreclosure — Expedited judicial foreclosure REQUIRED. ?ﬁg%ggg? SF 1/1/12
Foreclosure Amendment - 67% of owners can amend to adopt or remove foreciosure provisions. §209.0093 SF 1/1/12
(HB 1228}
Lien Notices ~ Prepared by attorneys {confirms prior law), ?;gBiggg'}% SF Y112
~ HOME SALES & RESALES ~
Transfer Fees — Review existing transfer fees to determine limited need for statutorily required filing. .
And, attorney sample restrictions reviewed to ensure compliance with new “effective date” prohibitions. ﬁ:*é%’)s”bc -G | sF&C | /17t
Resale Certificates — New timeframes, production procedures and required information, including
POA lawsuits (except tax suits) and transfer fee disclosure. fggﬁgg% SF i1z
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OVERVIEW OF 2011 LEGISLATION FOR TEXAS POAS

= POA = Property Owners Association » C = Condos = SF = Single Family {all POAs that are not condos)

- TE)::'DP;;OP' PROP. | EFF.
SUBJECT (BILL NO.) TYPE | DATE
1.0 PROPERTY USE
1.1 | Rain Barrels §202.007(d) | sFacC | o//tr
{HB 3391

1.2

Description: POAs must permit owners to install and use rain-harvesting devices if they meet certain architectural
reguirements. '

Spac'ifics: POAs may, however, still:

L

prohibit owners from installing a reinwater harvesting system on (1} property owned by the POA, (2) common
elements, or (3} an owner's property between the front building line and the street;

prevent owners from instaliing devices that are a different coior than or inconsistent with the home's color
scheme;

prohibit devices that display language or other content that is not fypically displayed as manufactured; and

regulate the size, type, shieiding of, and materials used in the construction and/or installation of the device(s) if located
on side of house or visible from the street, another iot or common area. However, the regulations cannot make &
economically impossible to install the device(s) and there is reasonably sufficient area on the owner's property to
install the device.

Action Item: Review existing POA dedicatory instruments and POA's geographics (e.g. location of condo units, size of lots,
sethacks, etc.) to determine need for rules. Absent any existing restrictions/rules, owners may have absolute right to install any
number, anywhere. In most cases, rain barrel rules are recommended.

Solar Panels 5202000 | spac | 620011

(HB 3562)

Pescription: POAs must permit owners to install solar panels with certain permissible limitations.

Specifics:

L]

The dedicatory instruments may still prevent an owner from installing a device that:

(1) as adjudicated by a court, threaten public heaith or safety or violate a law;
(2} is located on property owned or maintained by the POA;
(3) is located in common elements;
(4) is located anywhere but on the owner's roof (on home or other allowed structure) or in owner's fenced
yard or patio;
(5} if mounted on the roof:
() extends beyond the roofline,
(i1} has an edge that is not paraliel to the roofline,
{iit) does nat conform to the slope of the roof, or
(iv) is located in an area other than as designated by the POA, unless the alternate location desired by the
owner would increase the estimated annual energy production by more than 10%;
{6) has a frame, support bracket or visible piping or wiring that Is not a silver, bronze or black tone commoniy
available in the marketplace;
{7) is taller than the fence ling;
{8) is installed in a manner that voids material warranties;
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1.3

1.4

(9) is installed without prior approval by the POA or its designated architectural committee; or

{10) if the device would "substantially inferfere with the use and enjoyment of land by causing unreasonable
discomfort or annoyance to persons of ordinary sensibilities.” Owners can overcome this argument, however,
by getting all adicining owners' written approval,

e ‘There is an exception for the development period during which the decdlarant can prohibit or restrict the installation.

Action Jtem: Review existing POA dedicatory instruments and POA’s geographics (e.g. location of condo units, size of lots,
setbacks, etc.) to determine need for rules. In most cases solar panel rules are recommended,

Storm Shingies §202.011 sERC | 6/20/11
(HR 362)

Descriptiors: POAs must aliow owners to install shingles of certain materials made to resist wind and hail, provide
heating/cooling efficiency, or generate sclar energy.

Specifics:
» The shingles will be allowed, as long as they:
(1) resemble other approved shingles in the subdivision,
(2) are more durable or of belter guality than "normal” shingles, and
(3} they matich the aesthetics of the property surrounding the owner's property,

« Restrictions that prohibit or restrict such installation are void.

Action Item: Review dedicatory instruments, polices and procedures to ensure compliance. The provisions of this section
are absolute; there are no provisions for rules, but we believe guidelines consistent with this section would be permissibie.

Flags §202.011 SF&C

6/20/11
{HE 2779

Description: POAs must permit owner to display the US, Texas, or military branch flag, with permissible limitations.
Specifics:

¢« The only permissible dedicatory instrument restrictions a POA can impose and enforce regarding US, Texas, and
military flag displays are:

(1) requirements that U.S. and Texas flags be displayed in accordance with the US/Texas flag code;
(2) reguirement that & flagpole (freestanding or attached to a dwelling) be construcied of permanent, long-
lasting materials, with an appropriate finish that is harmonious with the dwelling;
(3) requirement that the display comply with all applicable zoning ordinances, easements, and setback
requirements;
(4} reguirement that the flag and flagpole be maintained in good condition and any deteriorated flag or -
structurally unsafe flagpole be repaired, replaced, or removed;
(5) regulation of the size, number, and location of fiagpoles displayed (except the regulation must allow a
minimum of at least one flagpole per property that is not more than 20 feet in height);
(6) regulation of the size of a flag;
(7) regulation of the size, location, and intensity of any lights used to iliuminate a flag;
(8) reasonable restrictions on noise caused by an external halyard (hoisting rope) or flagpole; and
(9) prohibition against owners locating flags or flagpoles on common areas or common eiements,

Action Item: Review existing POA dedicatory instruments and POA’s geographics {e.g. location of condo units, size of lots,
setbacks, etc.) to determine need for rules. Uniess POA has rules that comply with the new law, POA may not be able to dictate
any aspect of newly permitted flags. In mast cases, flag rules are recommended.
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2.0

1.5

2.1

Religious Dispiay §202.018 SF&C | &/20/11

(HB 1278)

Description: POAs must allow an owner to dispiay religious ifems on his front door or doorframe, with certain permissible
limitations.

Specifics:

The religious display may not:

o contain language or graphics patently offensive to a passerby;
o be larger than 25 cumulative sguare inches in size or
o use a material or color for an entry door that is probibited by the governing documents.

POAs have the right to "self help” under this law, i.e., they may remove an item that v:oiates deed restrictions,
provided the deed restrictions don't. conflict with this statute

Action Item: Review existing POA dedicatory instruments and POA’s geographics {(e.g. location of condo units, size of lots,
setbacks, etc.) to determine need for rules. The parameters of this law are so narrowly drawn rules may not be necessary, but
guidelines in compliance with this section would be permissible

ELECTIONS, MEETINGS & DIRECTORS

©pen Board Meetings §209.005% SF Y112

{HB 2761)

Description: Board meetings {regular and special) must be open to owners, with some exceptions.

Specifics:

*»

The board has the right to adjourn an open board meeting and reconvene in a closed executive session for
certain issues as follows: personnel matters; litigation; contract negotiations; enforcement actions; confidential
attorney communications; matters involving the invasion of owners' privacy; or; matiers involving parties who
have requested confidentiality and the board has agreed to honor that request.

Decisions made in executive sessions must be surmmarized orally in general terms, inciuding any expenditures
approved, and recorded in the minutes.

Boards must keep written minutes as record of each regular and special meeting and give owners access io
approved minutes.

Boards must give members notice of upcoming board meetings (regular and special), inciuding the date, hour,
place, and general subject of issues to be brought up in executive sessions.

"The Board's notice of meeting must be either:

o (1) mailed to owners at ieast 10 days beforehand; or

o (2) provided at least 72 hours before meeting by: (&) being posted notice in a conspicuous iocation, either in
a common area or on a POA website; and (b) being emailed to all owners who have registered their email
address to the POA.

An owner has a duty to register and keep his email address updated with the POA.
Aliowances are made for certain recessed board meetings to be continued to the next day without notice.

Board mesting notice is not required if;

o The board meets by telephone or electronically in any aliernate manner whereby all directors may speak and
be heard by all other directors or by unanimous written consent on:

{1) routine or administrative matters, or
{2) an action is necessary to address an urgent or emergency situation that reguires immediate action.

Overview of 2011 Legisiation for Texas POAs Page 4 of 13




o The right of 2 board to meet and vote without prior notice to the members does not apply to  the
following matters:

(1) fines;

(2) damage assessments;

(3) initiation of foreciosure actlons or enforcement actions;

{4) increases in assessments;

(5) levying special assessments;

(6} appeals from denials of architectural control approval; or

(7) suspending rights of an owner before the owner has an opportunity to appear before the board.

o Adions taken without prior meeting notice must be summarized orally, including any actual or estimated
expenditures approved, and documented in the minutes of the next regular or special noticed meeting.

o Board meetings during the development period are excluded from the opeh meeting reguirement, but not for
meetings conducted for the purposes of:

{1) adopting or amending the goveming documents, including declarations, bylaws, rules, and regulations of
the POA;

{2) increasing the amount of regular assessments of the POA or adopting or increasing a special assessment;

{3) electing non-developer board members of the POA or establishing a process by which those members are
elected; or

(4) changing the voting rights of members of the POA.

Action Ytem: Review policies and procedures to ensure compliance.

2.2 | Meeting Notice §209.0056 sF 1/1/52
{HB 2761)

Pescription: POAs myst give owners notice of a8 POA-wide election or vote.
Specifics:

s« The notice must be given at least 10 to 60 days before meeting occurs, regardiess of any provision in the declaration
or bylaws to the contrary.

Action Item: Review policies and procedures to ensure compliance.

2.3 | Recount Procedures §209.0057 SF 1/1/12
{HB 2761)

Description: POAs must conduct a recount of an election vote if requested by an owner.
Specifics:

« The request must be in writing by certified mall, return receipt requested, or other USPS confinmation service or in
person to the POA’s managing agent within 15 days after the date of the election.
« The request must be either:

(1) mailed to the POA's mailing address as listed on the latest management certificate; or
(2) delivered in person to the managing agent or the address designated for return of absentee bailots.

» Costs of the recount will be borne by the reqguesting owner, including the required cost to hire a qualified non-
member to do the recount, unless the recount changes the results of the election.
« The recount must be conducted by
(1) a current or former:
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24

2.5

2.6

2.7

(&) county judge;

(b} county elections administrator;
(c) justice of the peace;

(d} county voter registrar; or

(2) a person agreed on by the POA and persons reguesting the recount.

» Recounts must be compieted within 30 days of the owner's request. The board may continue to act in the
meantime.

Action Item:: Review policies and procedures to ensure compliance.

§209.0058
No Secret Ballots (SB 472 and s 9/1/11
) HE 2751)

Description: Secret ballots are prohibited.
Specifics:
= A member's vote in a POA-wide vote must be in writing and signed by the member, except for uncontested
elections (e.g., one candidate to fill one open director seat).

» An electronic baliot is deemed o be in writing and signad.

Action Item: Review policies and procedures to ensure compliance.

§200.0059
Owner Voting Rights (5B 472 & HB SF 9/1/11
2761}

bescription: Owners may not be disqualified from voting for any reason,
Specifics:
s  Provisions in dedicatory instruments that disqualify an owner's right to vote are void.

Action Item: Review policies and procedures to ensure compliance.

£200.00591 &
- . . §209.00592
Directer Qualifications (S8 472 & HB

SF 9/1/11
2761}

Bescription: Owner director qualifications are vgid; all owners may run for the Board.
Specifics:
e  Provisions in a dedicatory instrument that prevent owners from running for a position on the POAs board are void.
»  An exception is present when the board is presented with written, documented evidence that a director has been
cohvicted of a felony or crime involving "moral turpitude." Any such evidence against a sitting director results in
that director immediately removed from the board and prohibited from future service,

Action Item: Review dedicatory instruments, policies and procedures to enstire compliance,

. s §209.00591
Developer Director Transition () oF 1712
(HB 2761)

Description: Establishes timeframe when non-declarant owners must be elected to the Board.
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2.8

2.9

2.10

Specifics:

o A declarant may appoint and remove board members during the declarant control period.

s Regardiess of what the declaration states, 120 days after 75% of the lots that may be created have been sold to
non-deciarant owners or 10 years if declaration does not inciude the number of lots that may be created, at least one-
third of board members must be elected by the owners, not the declarant.

Actien Item: Review dedicatory instruments and existing developer board composition (developer to owner) to ensure
compliance. Elections may be mandated.

§209.00583

" {SB 472)
Electronic & Absentee Ballots §209.00552 oF 81111

{MB 2761}

Description: Electronic and absentee votes are valid if the ballots meet certain reguirements.
Specifics!

» Regardless of any provision in the declaration or bylaws to the contrary, members may vote electronically or by
means of ahsentee ballots.

« Additional restrictions and required Janguage are established for electronic baliots.
Flectronic and absentee ballots count toward the quorum only on matters listed on the baliot, and do not count at
ali if the baliot item is modified at the meeting prior to the vote,

Action Item Review needs of POA to determine if procedures aliowing electronic or absentee ballots are in order. We believe
this provision only applies to a POA exercising this right, not an owner,

Director Appointment §209.00593 SF /112
{HB 2761}

Description: Directors may not be appointed to positions whose terms have expired,
Specifics:

« Directors may gnly be appointed to fill 2 vacancy created by a resignation, death or disability and only for the unexpired
term.

« This law does not apply during the development period or to 8 representative board.

e POA board may amend POA bylaws to provide for elections to be held so as to be in compliance.

Action Item: Review bylaws to determine need for board amendment to accommodate new requirement. For example, i
obtaining a quorum to hold an election is an issue, a POA may want to make provisions for elections by mail and/or at a polling
place,

. §205.00594
Election Yote Tabulators (SB 472 & HB SF 9/1/11

2761)

Description: Only election vote tabulators aliowed access to ballots.
Specifics:
» A person who is running for election or is the subject of a vote (and that person's close relatives) cannot have
access to baliots for that election or vote.

«  Only the vote tabulators {or those aliowed to recount under §209.0057) can have access to ballots.

Action Item: Review policies and procedures to ensure compliance. Consider including as an exception to open records in the
§209.005(7) open records rules.
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2.11

3.0

3.1

3.2

3.3

Annual Meetings & Elections §208,014 sF 1112
{HB 2761)

Description: POAs must hold annual meetings or owners may themselves call an election meeting.
Specifics:
o The board must call an annual meeting of the members.
» If the board faills to call an annual meeting, an owner may demand an election meeting and, if the board again
fails to call the meeting, three or more owners may form an election committee and, subject to certain procedural
requirements, cause an election meefing to be held.

Action Ttem: Review policies and procedures to ensure compiiance.

POA RECORDS & BOCUMENTS
Recording Reguirement §202-0b6 SF&C | /1442
{HE 1821)

Description: Unrecorded POA dedicatory instruments are of “no effect.”
Specifics:

s POAs must record in the county real property records {where property located) al! "dedicatory instruments® (e.qg., all
governing documents - declaration, bylaws, articles, rules, etc.) or they are unenforceable.

Action Iters: Ensure all POA dedicatory instruments are flled of record in all counties where the property is located.

Wehsite Posting §207.006 5 1112
{HB 1B21)

Description: A POA's dedicatory instruments must be posted on a POA “publicly accessible” website, if one is maintained by the
POA.

Specifics:
= If a POA or its management company maintains a “publicly accessibie” POA website, that website must include
copies of all governing documents of the POA (e.g. declaration, bylaws, rules, articles and all amendments to

same).

Action Item: Ensure all dedicatory instruments are filed on POA or management company’s POA’s publicly accessible website, if
any.

Declaration Amendment §209.0041 SF 9/1/11
(58 477)

Description: Declarations may be amended by 67% of the Owners (or less stated in the declaration).
Specifics:
e Regardless of language in the declaration to the contrary, alf declaration amendments may be passed by 67% of the
total votes allocated to owners, unless the declaration itself states a lower percentage, in which case the lower

percentage controls,

Action Item: Be aware of lower % when amending declaration, if applicable.
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35

Open Records §200.005 SF 1/1/12

{HE 2761}

Description: POAs must adopt and file open records policy; open records procedures established.

Specifics:

e o ° ©

Owners {or their agents designated in writing) may have access to POA records, but they must submit written
requests to the POA or its representative by cerlified mail to the mailing address of the POA or authonzed
representative as fisted in the current management certificate.

The request must identify the records reguested and indicate whether the retiuesting owner wants to inspect the
records or have the POA forward copies.

The POA then has 10 business days from receipt of the request to, as appropriate to:

(1) provide written notice of dates on which records may be mspected or

(2) provide the requested coples, or

(3) provide the owner written notice that it is unable o produce the records within the 10-day period and
provide a date, within an additional 15 business days, by which the records wil be sent or
made availabie to the owner for inspection,

General exceptions are made for attorney's files,

Inspection must take place at mutually agreed time during normal business hours.

Records can be produced in hard copy, electronic or other format reasonably available.

POAs must adopt and record rules regarding preduction and copying of POA records, inciuding & fee schedule for
copy charges; otherwise the owner is not responsible for the costs.

These costs cannot exceed those listed under the Texas Administrative Code's charges for providing copies of
public information {1 TAC Section 70.3).

POAs may require the owner to pay in advance.

If estimated cosis are lesser or greater than the actual costs, the POA shall submit & final invoice to owner before
the 30% business day after information is delivered,

If the final invoice includes additional amounts due not reimbursed to POA before 30" business day after date
invoice sent to owner, the amounis may be added {o the owner’s account as an assessment.

If estimated costs exceed the final invoice amount, the owner is enfitled 1o a refund that shall be issued not later
than the 30™ business day after the date the invoice Is sent to the owner,

POAs may keep certain records confidential and dedline to make them available (e.g., violation histories of
owners, owners' personal financial information, owners' contact information other than address, and POA
personnel files) unless the owner gives written approval or a court orders the POA to release the information.
Owners denied access to records are given JP court remedies, after certified demand; prevailing party is entitled to
attorneys’ fees.

Action Frem: Al POAs must adopt and fite of record an open records policy.

Records Retention Policy §209.005(m) SF 1/1/12

(HB 2761)

Descriptiom: POAs must adopt & records retention policy; certain statutory timeframes established.

Specifics:

POAs with more than 14 lots must adopt a records retention policy that includes, at minimmum, the following
catenories and retention periods:

(1) Financial records (7 years);
{2) Account records of current owners (5 years);
{3) Contracts for terms of at least ohe vear or more (4 vears after expiration of contract),
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4.0

4.1

4.2

4.3

{4} Minutes of owner meetings and board meetings (7 years);
{5) Tax returns and audits (7 vears); and
{6) Governing documents {permanently).

Action Item: POAs consisting of 15 lots or larger must adopt and file of record a records retention policy.

ASSESSMENTS, COLLECTIONS, LIENS, FORECLOSURE & VIOLATIONS

Military Notice §209.006(b) SF 1412
{HE 1127}

Description: Mandatory inciusion of military notice established.
Specifics:

« Al §209.006 notices must include a provision notifying owners that they may have spedal rights or refief if they are in
active military duty.

Action Item: Review 209 letters to ensure compliance.

- §209.0062
Payment Plan Guidelines (HB 1228 and S 1/1/12
HE 1821)

Description: Payment plans required and guidelines are mandated.
Specifics:

+ POAs with more than 14 lots must offer payment plans for a minimum of 3 months and can (at the POA's
discretion) allow payment plans up to a maximum of 18 months.

« POAs must adopt and record reasonable payment plan guidelines/rudes. Owners making payments pursuant to an
approved payment plan must not be charged "monetary penalties.” However, the POA may charge reasonable
administration costs and interest.

« POAs aren't required to offer & payment plan if an owner has defaulted on a payment plan in the fast 2 years.

Action Item: POAs consisting of 15 iots or larger must adopt and file of record payment plan guidelines.

Application of Payments §209,0063 SF 1/1/12
(HB1228)

Description: Mandatory application of payments schedule established.
Specifics:
= POAs must apply owners' payments in the following order:

(1) delinguent assessments;

{2} current assessments;

(3) attorney fees or third party collection costs incurred by the POA associated with assessments and any other
charge that could provide the basis for foreclosure;

{4) other attorney fees;

{5) fines;

{6) other amounts.

« If at the time an owner submits a payment, hefshe is in default under a payment plan, the POA does not have to
follow the above-described application schedule. However, fines cannot be given priority over any other amount
owed under any circumstances.
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Action Item: Review policies and procedures to ensure compliance.

Third Party Collections §209.0064 SE 1/4/12
{HB 1228)

Description: Reguired notice to owner prior fo tumning delinqguent accounts over to 2 third party collection agent and certain
contingency fee arrangements made unenforceable against ah owner.

Specifics:

= Before turning an owner's accourt over v a debt collector (attorney or other collection agent), the POA must provide
30-day notice of the delinguency via certified mail return receipt requested and advise the owner of payment plan
alternatives to avoid collection efforts.

=  Owners not responsibie for fees under contingancy fee arrangements between the POA and ity attorney or collection
agent. The POA's collections contract with its attorney or other collection agent must require payment (the
collection contract may not be contingent, and must hold the POA responsible for paying costs incurred under the
contract).

Action Item:: Ensure 30 day certified notice is given prior to turning a matiter over to a third party debt collector gnd the third
party deht collector's agreement is in compliance.

Copy Charge Foreclosure §209.005(3) SF /1712
(HB 2761}

Description: No POA foreclosure for copy charges related to books and records.
Specifics:

«  Amounts added to an owners account as an assessment for POA books and records copies under §209.005(i) cannot be
foreclosed on by the POA if the owners debt consists solely of these charges.

Action Item: Be aware no POA foreclosure of debt consisting salely of fees charged for obtaining copies of POA records.

Junior Lienholder Notice §209.0081 SF 1/1/12
(HE 1228)

Description: Prior notice of POA foreclosure must be sent to junior henhoiders.
Specifics:

e POAs must netify inferior/subordinate lien holders evidenced by a deed of trust of the debt owed and give them an
opportunity to cure before the 615 day after notice received before proceeding with foreciosure.

Action Item: Ensure third party debt collectors are aware of the requirement to notify junior lienholders.

Judicial Foreclosure §209.0052 SF 1/1/12
(HB 1228)

Description: Non-judicial POA foreclosures prohibited.
Specifics:

=« POAs pursuing foredlosure must go through an expedited judiclal foreclosure process and receive a court order
granting the POA the right to foreclose.

»  Any other foreciosure method allowed by the POA's documents is prohibited unless an owner specifically agrees to it
in writing.

»  Supreme Court of Texas has until 1/1/12 to adopt rules, which will hopefully answer some of the currently
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unanswered guestions,

Action Item: Ensure third party debt collectors are aware of the expedited judicial foreciosure requirement,

Foreclosure Amendment §208.0093 SF 1/1/12
(HB 1228)

Descriptiu'rs: Foreclosure provisions can be added or removed by owners from deciaration,
Specifics:
» Members can vole to add or remove foreclosure provisions in the governing documents by a vote of 67% of all
votes. To trigger a meeting for a vote on the issue, owners representing at lfeast 10% of all voting interests may
request the POA hold a special meeting,

Action Item: Be aware of provision, in case a situation ariges.

Lien Notices §205.0084 SF /1112
{HB 1728)

Description: Confirms prior law that POA lien notices and simitar instruments affect title to property.
Specifics:

o Existing law requiring attorneys to draft any instrument that affects titie to real property applies to a POA's lien,
notice of claim of len, or simiar document.

Action Item: Review policies and procedures to ensure compliance.

HOME SALES & RESALES
€h, 5, Subch.
Transfer Fees G SFRC | &/17/11
(HB 8)

Description: Ceriain types of transfer fees are prohibited with general exceptions for most POA transfer fees.
Spacifics:

s  This new jaw targets “private” transfer fees that provide a perpetual income stream to developers whoe use restrictive
covenants to require payment every fime a lot is sold (or resold) and miakes them void,

«  BExisting transfer fees are grandfathered, but made subject to strict reporting and notice reguirements.

= There are, however, 10 categories of exemptions two of which generally apply to the POA industry.

= Subsection {7) exempts dues, fees, charges, assessments, contributions, or other types of payment under a declaration
or other covenant or under law, including resale certificates, provided they are not paid to third parties other than the
POA or a POA's managing agent stated in the POA's management certificate.

¢  Subsection (9) exempts dues, fees, charges, assessments, fines or other types of payments made to an organization
exempt from federal taxation under Section 501{c){3) or 501{c)(4) Internal Revenue Code but only if the organization
uses the payments to directly benefit the encumbered property by:

{A) supporting or maintaining only the encumbered property;

(B) constructing or repairing improvements only to the encumbered property; or

(C) providing activities or infrastructure to support guality of life, including cultural, educational, chartable,
recreational, environmental, and conservation activities and infrastructure, that directly benefit the encumbered
property.

Action Item: Review existing transfer fees to determine if in compliance and/or limited need for statutorily required filings.

Overview of 2011 Legisiation for Texas POAs Page 12 of 13




5.2

Resale Certificates §207.003 g /12

{HB 1821)

Descriptiors: New reguirements and timeframes for resale certificates are established.

Specifics:

«

L]

o

Either the purchaser, seller or their agent or a {itle company may request 2 resale ceriificate.

The purchaser pays for the resale cerfificate fee unless otherwise agreed by the purchase and selier.

POAs may reguire payment before beginning the process fo issue a resale certificate but may not process payrment
until the certificate is available for delivery.

In addition to the other laundry list of required inclusions, there are new reguirements regarding:

(1) the purpose of special assessments, . o
(2) disclosure of all lawsuits the POA is a party, except ad valorem tax suits against a member of the POA, and
(3) statement of alf fees, indluding description, amount and to whom paid.

A resale ceriificate may be requested by an owner, prospeciive purchaser, the agent of either, or the fitle
company. A resale cerfificate must have been prepared no more than 60 days before the date of delivery. (An
owner will have [0 request a new one if a sale falis through and more than 60 days elapse.)

If the party requesting the information is a purchaser or purchaser's agent, the POA may reqguire him to provide
the POA with reasonable evidence that the purchaser has entered into a contract o purchase property in
the subdivision or otherwise has a right to acquire property in the subdivision.

POAs may reguire payment before beginning the process o issue & resale certificate but may not process
payment until the certificate is available for delivery.

Action Ttem: Review policies and procedures to ensure compliance with new timeframes, production procedures and required
information.
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